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RULE 24 DISCLOSURES
Amicus Curiae, The Constitutional Defense of Marriage Alliance (a Political
Issues Committee registered With the Stafe of Utah) and Fifty-Six Individual Utah
Legislators, rely upon and incorporate the Brief of Appellant/Defendant msofar as it sefs
fdrth a jurisdictional statement, statement of the issues presented for review, including the
standard of appellate revic.w and any other ancillary or procedural information not set
forth herein. -
- The trial court committcd legal error in its use of fixed principles and rules of law.
The triai court incorrectly selécted, interpreted or applied the law in this case. See StLey.
Pena, 869 P.2d 932, 936 (Utah 1994). To the extent thaf the trial court also purported to
~ base its decision on its own independent assessment of what it considered to be “in fhe
best interest of the child”, there is no reasonable basis for that decision and suqh

‘constitutes an abuse of discretion. See Pena 869 P.2d. at 936-39; Crookston v. Fire Ins.

Exch,, 860 P.2d. 937, 938 (Utch 1993). Factual findings in support of the trial court’s
misapplication of the controlling law in this case are also clearly -crroneous, Pena, 869
P24. at 935-36. Together, the effective rosult of the tral cowt’s ruling is a
circumvention of Utah’s established marriage recognitipn policy and related legal
precedent. |

SUMMARY OF ARGUMENTS

The Utah Constitution charges the Utah Legislature with the “Legislative power of
the State.” Utah Const., Art. VI, sec. 1. It further provides that “no person charged with

the exefcis_c of powers propérly belonging to one of these departments, shall exercise any



functions appertaining to either of the others.” Utah Const., Art. V,sec. 1. * -

The District Court’s decision contradicts current Utah polidy. As the branch of
government respbnsible to enact statutory law, the Legislatufe is the appropriate forum to
determine whether to change the established policy of this state concerning a partner in a
same sex domestic uﬁion who seeks judicial enforcement of their claimed right to child
custody or visitation following a break up of that domestic. union. In this case, the trial
court’s acceptance of Plaintiff’s claims and the forced traﬁsfer of child custody for
Christmas 2004 and other times thereafter as provided in the Order (against the will of
the natural parent) amounts to recognition of the parties’ former rélationship as a de
facto marriage, adoption and divorce. Such court action violates clearly estﬁblished
public policy as expressed in statute and the state constitution.

“The Supreme Court previously asked thé Legislature to formally adopt and submit
its Amicus Brief. However, that is not thé only way for Legislators to advocate their
views on important social, iegal and moral issues as raised by this case. Thus, in their
respectivé individual capacities, the designated Legislators have joined with The
Constitutional Defense of Marriage Alliance in filing this Amicus Brief. As further
explanation for their desire to act individually, the supporting Legislators also stress that
it is impractical and unnecessary for the Utah Legislature to officially file an amicus brief
on behalf of the entire Legiglature. An official amicus brief for the full Legislature as a
whole must come from the Legislative Maﬁagement Committee, which consists of the
elected leaderéhip of both i)olitical parties in the House and Senate. EVt_an though the

majority party represents nearly two-;chjrds of both Legislative bodies, the Legislative
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Management Commiﬁee is equally represented and has no tie-breaking vote. The
minority party has blocked the ﬁling of a formal Brief but individual Legislators are
independently entifled to express their own views and organize themselv;:s as needed to
voice their collective concerns about significant legal issues that direcily affect public
policy in Utah. In this case, fifty-six Legislators have- joined with The Constitutional
Defense of Marriage Alliance to urge the. Supreme Court to reverse the District Court’s
ruling and correct .the glaring violations of well-settled family and marriage law in this
casc. |

Official ﬁmicus briefs from the Legislature as a whole are typically resérved for -
extraordinary cases where unanimous bipartiéan support exists for both (a) the legal-.-.
| pdsition expressed in the amicus brief, and (b) the need to file an amicus brief in order to
vindicate that legal position. | Such_Legislative amicus briefs are .impractiCal n
controversial and groundbreéking cé,ses. Regardless, m this case, thelLegislature bya
two-thirdé majority vote and the cit’izcné of Utah by a similar two-thirds majority have
récenﬂy amepded tﬁe Utah Constitution to expressly state Utah’s marriage policy. That
policy does not support the action of the District Court, The marriage and family laws of
fhis state reflect the collective sanction and public policy decisions of the p¢0ple of Utah
as the sovereign authority on such matters. The unique facts of this case and the District
Court’s ruling in relation thereto are such that the Supreme Cu;)ilrt Shéuld allow
lawmakers and community groups associate;i with the enactment of the laws and public
policies in question to affirm and vindicate those same laws and public policies by

joining in this appeal.



Amicus Curiae The Constitutional Defense of Marriage Alliance, including Fifty-
Six Utah Legislators who have been instrumental in enacting many of the statutes
identified in this brief, submit this filing in an attempt to ensure that Utah law is not
changed or misapplied through the j.udicial' creation of new or contrary legal doctrines in
this case. We ask to be heard, both through this brief and by participation in oral

argument.

ARGUMENT

1. THE DISTRICT COURT’S DECISION CONTRADICTS UTAH’S
STATUTORY POLICY ON MARRIAGE, CHILD CUSTODY AND
VISITATION. |

A. UTAH’S CONSTITUTION AND STATUTES PROVIDE CLEAR
GUIDANCE CONCERNING MARRIAGE AND VISITATION.

No Utah statute provides any mechanism for an award of child custody or
visitation to an unrelated adult. Instead, Utah law provides for custody and visitation
determinations to be made folldwing fhe divorce of a “husband and wife.” Utah Code
Ann. § 30-3-10(1). In making. that determination, the court is charged with cénsidering
.how the best interest of the éhild will be served by “determining parent-time rights of
parents and visitation rights of grandparents and other members of the immediate
family.” Utah Code Ann. § 30—3—-’5(5)(a)1 Thus, Utah law exlclusi‘}ely bases standing tol
seek custody and visitation on biological relationship to the child or through marriage.

Utah law expressly prolﬁbits same-sex rnéu‘riage and does ﬁot recognize attempts
in other states to recogﬁize and entitle. same-sex ﬁinions under soﬁle other name (e.g.,

“civil unions”, “domestic partners”, etc.). See Utah Code Ann. §§ 30-1-2; 30-1-4; 30-1-



4.1; 78-30-1; 78-30-9; Utah Const. Art. I, Sec. 29 (HL.IR. 25 (app‘rovéd by Utah voters in
November 2004)). |

Utah’s marriage policy is that “except for the relationship of marriage between a
man and a woman recognized pﬁrsuant to this chapter, this state will not recognize,
enforce, or give llegal effect to any law creating any legal status, rights, benefits, or duties
that are substantially equivalent to those provided under Utah law to man and a woman
because they are married.” Ufah Code Ann § 30-1-4.1. lThat policy is violated by the |
District}Court’;s ruling in this case. |

Given the lack of any applicable statutory authority or case law to justify a
departﬁre from such clear public policy, the District Court uniquely interpreted: and
applied the common law doctrine of “in loco pa:;entis” to justify its willingness to grant
the relief r_equested by Plaintiff. That doctrine has been recognized in earlier Utah cases
but never in a. setting such as the present case and certainly not to circumvent and

contradict conflicting public policy that more directly governs the case at bench. See

Gril')ble‘ v. Gribble, 583 P.2d 64 (Utah 1978), and in re JW.F,, 799 P.2d 710 (Utah 1990).

In its conblusions of law, the District Court states that it “sees no legall reason x‘vhy
the theory of ‘in loco parentis’ as announced by the Utah Supreme Coﬁrt, would not
equally apply to any aduit whether or not married or related to the child’s méthcr, who

had established the i‘equisite relationship with the child.” Jones v. Barlow, Case No.

034907803 (Utah Third Dist. Ct. 2004) at 5 (Fmdmgs of Fact and Conclusions of Law)
Such reasoning begs the question: what is the “requ1s1te relationship with the chlld’?” The -

Utah Supreme Court precedent rehcd on by the District Court specifically empha51zed



that the relationship which qualified as “in loco parentis” exisfed through marriage.
Gribble, 583 P.Zd at 66; In re JJW.F., 799 P.2d at 712. In contrast, the District Court’s
ruling is an unfounded stretch of a common law legal theory in disregen;d of conflicting
authority and pubiic policy as found in statute and which is more directly on point.

The Utah Code provides a number of reasons to conclude that public poiicy does
not favor the creation of parental rights for adults who have no relationship to a child by
blood of marriage. Utah specifically prohibits adoption by “a person who is cohabiting in
a relationship that is not a legally valid and binding marriage under the laws of this state.”
Utah Code Ann. § 78-30-1(3)(b). In reaching its decisio.ﬁ, the District Court singled out
the fact that at one point in thnﬁr brief relationship, thé parties attemﬁté_d to create a “civil
union” in Vermont. That was a mateﬁal factor in the court’s determination that the
plaintiff established “a parent-like relationship” with the child. However, Utah does not
recognize, and is not bound by, the attempt of another state to create the equivalent of
same-sex marriage under another name.

Utah specifically prohibits “recogniftion], enforce[ment], or giv[ing] legal effect
- to any law creating any legal étatus, ﬁghts? benefits or duties that are substantially
equivalent to those provided undel; Utah law to a man and a woman because they are
married.” Utah Code Ann. § 30-1-4.1(1)(113)‘. This policy is also codified in a
legislatively adopted and recently enacted amendment to the Utah Constitutic_m. It
provides that “[n]o other domestic union, however denominated, may be recognized as a
marriage or given the same or substantially equivalent Jegal effect.” Utah Coﬁst., Art. I,

sec. 29. Utsh Code § 30-1-4 also expressly preempts and pfohibits giving any



significance to an alleged out-of-state domestic ﬁnion between same-sex partners. Such
domestic unions are expressly prohibited and void in Utah,

In its order, the Disﬁct Court suggests that “the evidence demonstrates [the minor
-child_] will beneﬁt both emotionally and financially” if the plaintiff is provided a right of

visitation. Jones v. Barlow, Order, Case No. 034907803 (Utah Third Dist. Ct. 2004) at 5

(emphasis added). That, however, is not the standard under Utah law for decisions about
child custody and visitation. Despite the. Court’s understandable empathy for all
concerned, such questions require a more precise determination. No such abstract and
-philosophical analysis about the comparative benefit of soﬁlething akin to a would-be
step-pareﬁt’s proposal can negate overriding public policy to the contrary régmdingwhat
is legally determined to be in the “best interests of the child.” See Utah Code lAnn. 88§
30-3-10, 30-3-10.2(1).

* On this point, the policy is again expressly p.rovided in statute: “[Tlhe Legislature
speciﬁéally finds it is not~ in a child’s blest interest to be qdopted by a pe}‘son or persons
who are cohabitating in a relatio;;zski_p that is not a legally valid ‘and binding marriage
under the law& of thi§ state.” Utah Code Ann. § 78'-30-9 (emphasis added). 1t is not
unreasonable to suggest that this policy.regarding adoption should also éxtend to the
creation of parental rights for those who have no biological ties to the child or through
marriage. Utah law has also c‘;odiﬁed the . general presumption that “it is in the best
interest and welfare of a child to be raised under the care and supervision of his natural.
parents” and that “[a] child’s need for a normal family life in a permanent home, and for

positive, nurturing family relationships will usually best be met by his natural parents.”
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Utah Code Amn. § 62A-4a-201(1)(a) (emphasis added). Clearly, an unrelated
individual’s personal desire for parentﬁood status ot a close association that is recognized
and enforced by the courts is not enough and does not supéroede contrary public—polir:)'z |
statements as adopted in statute.

The District Court seemed to go to great lengths to silence any mention of sexual _
orientation as a relevant factor in this case. However, for the public policy reasons
mentioned herein, that is a fundamental element of this case. Even when giving the -
highest pﬁority to the welfare of the child in cases involving two natural parents, the Utah
Supreme Court has previously held that “the manifestation of one's sexuality and
resulting behavior patterns are relevant to custody and to the nature and scope of

visitation rights.” Kallas v. Kallas, 614 P.2d 641 (Utah 1980). Here the more basic

question is how and why a non-parent in a brief relationship that public policy does not
support should reqeive forced visitation rights in disregard of such considerations? The
natural mother has made it clear that she wants no further association with the Plaintiff or
the former unsanctioned relationship upon which Plaintiff’s claims are based.

Despite the District Court’s characterization of this case solely as an isolated
application of “in loco barentis” fhere is no escaping the fact that this custody and
V.isitation. dispute is rooted in the break up of an earlier same-s;ex domestic union. And
‘why does Plaintiff claim entitlement to court ordered visitation? Tt is not simply because
of her affection and concern for the child since that is an emotion silared by many who
make no such claim. Rather, it is because she clainis that thé child was born during the

parties” “deeply committed relationship.” Although that commitment proved to be bﬁef,
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Plaintiff apparently believes they made certain prbmis_cs or an agreement, which the court
shoﬁld now recognize and enforce. However, any such agfecment is legally void and
unenforceable. It is long established law that agreements that violate public policy are
null and void. The courts will not intervene and adjudicate in disputes that arise out of
agreements, transactions or relationships that are outside the law. The mere fact that they
still exist does not negate fhat policy. Parties to “an uﬁlawful érrangement or immoral
transaction” are left to themselves and the law leaves them where it finds them. ‘Haddock

v. Salt Lake City, 65 P. 491 (Utah 1901).

" In cases such as this, the Utah Supreme Court has held that Defendant may _allegg
and prove illegality or immorality in bar of the acltion. I_d; (The District Court d1d not
aliow Defendant to do so). This is permitted not for the sake of the defendant but upon
general principles of public policy. Id. The obj ec;tioil based on such public policy 1s that

‘of the public speaking through the courts. Id. Thus, the Constitutional Defense of
Man'iagc Alliance and the individual Legislators \;vho have joined herein submit their
strong public—poﬁt:y objection and express their support for Appellant Barlow’s plea for
reversal of ’-che District Court’s Order in this case. |

The strongly held public policies cited herein prevent scenarios whereby any
number of unrelated persons could seek to establish a legal relationship With a child
~ against the will of the child’s pafent or parents. The rule suggested by the District Court
would replace this policy with a system where the subj ective intent of a non-parent can
trump even a parent’s desires or decisions re_garding their child’s upbringing. This is in

direct conflict with Utah law, which provides that “[i]t is the public policy of this state

9



that parents retain the fundamental right and duty to exercise primary control over the
care, supervision, upbringing, and education of their children.” Utah Code Ann. § 62A-
4a-201(1)(b). The Legislature further recogpizes theA“right of a fit, competent parent to
raise his child” as being long Iﬁrotected by the laws and Constitution of this state and of .
the United States. Utah Code Ann. § 62A-4a-201(1)(a) (emphasis added).

Where, as heré, there is no allegation that the natural mother is unfit, unwilling or
unavailable, there is no reason to disturb these presumptions by giving parental rights to a
non-parent. If the sole criteria is the notion that more “caregivers” in a child’s life is
always better,l if there is no natural-parent supremacy and if statutes do not trump
common law, then such an unchecked application and expansion of “in loco parentis™.
Would-effect_ively nullify the exiensive public-policy statements cited herein. If so, then
scoutmasters, babysitters, day care providers or little Ieéguc coaches, for example, may
all apply to the Court for Court ordered involvement in é cflild’s life despite the
competency and contrary desires of the natural parent.

A revealing comparative quéstic;n is as follows: If 2 woman lived with a man
outside of marriage for eighteen months, would the former live-in boyfriend be legally
entitled to claim ongoing child visitation “rights” thereafter when the boyfriend has no
marriage or blood relation to the child? The answef 1s no and only the most novel and
aggressive siretch of logic and legal reasoning would contend otherwise.

B. THE AWARD OF FORCED VISITATION RIGHTS TO A

PLAINTIFF WHO IS NOT RELATED TO THE CHILD BY EITHER
BLOOD OR MARRIAGE AMOUNTS TO THE JUDICIAL

- CREATION OF A “QUASI MARRIAGE” OR A “QUASI
ADOPTION” CONTRARY TO UTAH LAW

10



Despite the legaﬂ contortions relied upon the Plaintiff to achieve an outcome that
has never before been sanctioned by Utah Law, the reality 1s that. Plaintiff’s claims are
based on an alleged “understanding” or “agreement” between the parties during the timé
that they lived together. However, the birth mother and natural parent has renounced that
lifestyle and expressed her desire to shield her young daughter from that former
_enviror,lment.‘ Her daughter was Iess thﬁn two years old when the two women
discdlltinued their association, If it were not for the Court orde-r that now seeks to extend

the effects of that brief relationsiﬁp, there would be no childhood memory or natural bond
to support a long-term visitation order even if Utah Law somehow reéognized such,
which it Qleérly does not. B
- Utah Law does not recogniie or provide for “virtual” or “quasi” adoptions. (The
same 1is true with man‘iage). It is black letter law that any agreement, relationship, -
transaction or éondiﬁon‘ that is contrary to established public pdlioy is void and

unenforceable. All siich matters fall outside of the lﬁw and, therefore, the public sanctioﬁ

of society as expressed through our statuteé and constitution. See Haddock v. Salt Lake
City, 65 P. 491, 492 (Utah 1901}

Adoption is a broad and permanent stafufory privilege (not a common-law
- prerogative or constitutional right). As provided by statute, it is formally extended to
| qualiﬁed adults through the State’s discretionary exercise of its parens patriae power
over all wards who may suffer from a demonstrated and compelling need for government

intervention. Lofton v. Secretary of the Department of Children and Family Services,
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358 F.3d 804, 809 (11" Cir. 2004), rehearing denied 377 F.3d 1275 (11™ Cir. 2:004)(611
banq). Over the years, the Utah Legislature has carefully crafted formal adoption
procedures and criteria design‘e'd to (a) protect the best interests of children, (b)
appropriately balance the competing public and private interests of Varioﬁs parties, (c)
promote stability an& order by preserving bright-line definitions of legal status, and (d)
ensure adec‘iuate procedural due process for all parties (including biological parents who

lose their ﬁhildren to an involuntary adoption). .@, e.g., Utah Code Ann. §§ 78-30-4.12;
78-30-4.14; 78-30-9; 78-30-14.

The formal process for adoption must be followed by anS! aduit seeking to
establish a legally recognized parénta‘l relationship with a child that is not based upon a
pre—exisﬁng biological bond. In connection therewith, Utah courts must give proper
deference to (a} legislative policy decisions as expressed through duly-enacted statutes
(Baker v. Matheson, 607 P.2d 233, 237 (Utah 1979)(“Dué respect for the legislative
prerpgative in lawmaking requires that the jﬁdiciary not interfere with enéctmen’cs éf the
Legislature where disagreement is founded only on policy considerations and the
legislative scheme employs reasonable means to effectuate a legitimate objective.”)); (b)
tﬁe role of ‘the executive in exercising the discretionary parens patriae péwcr of the State

during intervention in the adoption process, (e.g. Brady v. Children’s Burean of South

Caroiina, 274 S.E.2d 418, 420, 421 (S.C. 1981)(“State in its. role as parens patriae
developed the adoption process™ and no findamental right or suspect classification was at
issue, so the Children's Bureau of South Carolina’s policy for adoption records would be

upheld because the policy had a “rational relation to the [parens patriae] ends sought to

12



be achieved by the legislature [i.e. maintaining the “integrity of the adoption process™));
and (c) the formal or informal arrangements of a natural parent, which are based on a
_contempotraneous expectation that Utah courts will properly apply the controlling Utah

statutes, sé_e Utah Code Ann. § 78-30-4.12; Margola Assocs. v. Seattle, 854 P.2d 23, 39

(Wash. 1993 )(parties alleged to have a contractual agreement “are generally deemed to
have relied on existing state law pertaining to interpretation and enforcement”). These
are all essential and interdependent elements of Utah’s adoption laws.

In contrast to legal adoption as provided in statute, the in loco parentis doctrine is

a common-law prerogative of limited Sc'ope. and duration. See U.S. v. Floyd, 81 F.3d
1517, 1524 (10" Cir. 1996) (“Parental status based on in loco parentis status is thus, by
its verg‘f. nature, a iemporary sté‘rus.”). The doctrine acknowledges the. voluntary
temporary and specific delegation- of a portion of a natural parent’s power and authority
when necessary for another person (private individﬁal or governmental rei)resentative) to
(2) honor instructions left by a temporarily absent legal parent or (b) address an

unanticipated emergency or immediate need involving an unsupervised ward. See, e.g.,

Vemonia School Dist. 471 v. Acton, 515 U.S. 646, 654 (1995)(quoting 1 W. Blackstone,

Commentaries on the Laws of England 441 (1769))(a parent “‘may . . . delegate part of

his parental authority, during his life, to the tutor or schoolmaster of his child, who is
then in loco parentis, and has such a portion of the power of the parent committed to his
charge, viz. that of restraint and correction, as may be necessary to answer the purposes

for which he 1s employéd.”’)(emphasis added).
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